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Inspection and Standardization:The Applicable Path of Expiation Debts in Kind

YUAN Wenquan, LU Yaxiong
(Law School ,Chongqing University ,Chongqing 400030 .China)

Abstract: Expiation of debts in kind is not a traditional concept in the civil law system, whose nature and application
have been the topics of debate in the theoretical and practical circles for many years. Nowadays, the principles of auton-
omy of will in private law and freedom of contract are advocated,so in the onerous contracts, putting the sole emphasis
on the constitutive requirements of “subject matter” goes against the logic and value of contract law,and it is more like-
ly to bring illegal profits to the parties. Therefore,the agreement on expiation of debts in kind should be included in the
scope of consensual contract.

In this paper,the concept of expiation debts in kind is distinguished from similar concepts, such as fluidity con-
tract . the new debt settlement and the renewal of the debt. The purpose of the expiation of debt in kind is for the alter-
native liquidation.,in which the old debt and the new debt present subordinative-coexistence,so the new debt cannot
wipe out old debt in such a situation.

With reference to the classification of types and judgment rules before/after the expiration of the performance peri-
od confirmed in the “Summary of the National Conference on Civil and Commercial”,as well as the type division and
judgment rules in the litigation, this paper probes into the connotation of expiation of debts in kind, clarifies the rela-
tionship between new and old debts and their order of performance. It also evaluates remedies of defects in expiation of
debts in kind at the value level,and explores the application of the liability for warrant of defects in expiation of debts in
kind and the right of request for restoration of original debts to construct a clear application path of expiation debts in
kind, which is expected to be of benefit to theory and practice.

Key words: expiation debts in kind; datio in solutum; consensual contract; autonomy of will
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